Septenber 21, 1993

Soni a Faust

Deputy Attorney Ceneral

Department of the Attorney Ceneral
Kekuanao' a Bui | di ng

465 South King Street, 2nd Fl oor
Honol ul u, Hawaii 96813

Attention: Heidi M Rian
Deputy Attorney Ceneral

Dear Ms. Faust:

Re: DOH s Disclosure of lIdentity of an Individual Having an
| nfectious or Conmuni cabl e D sease to the HPD

This is in reply to your menorandumto the O fice of
I nformation Practices ("O P") dated August 10, 1993. In your
menor andum you requested an advi sory opi ni on concerni ng whet her
the State of Hawaii Departnent of Health ("DOH') nust discl ose
the identity of a patient diagnosed as having a sexually
transmtted disease ("STD') to the Gty and County of Honol ulu
Pol i ce Departnent ("HPD").

| SSUE PRESENTED

Whet her, under the Uniform I nformation Practices Act
(Modi fied), chapter 92F, Hawaii Revised Statutes ("U PA"), the
DOH rmust disclose the identity of a patient ("client") diagnosed
as having a STD to the HPD, when the information is requested in
connection wwth the HPD s investigation of an all eged sexual
assaul t.
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FACTS

A client of one of the DOH s health clinics recently alleged
that she was sexually assaulted by a tenporary DOH enpl oyee. The
client filed a report with the HPD and was consulted by a HPD
detecti ve.

A second DOH health clinic client has anonynously conpl ai ned
that she, too, was sexually assaulted by the tenporary DOH
enpl oyee. According to your nenorandum dated August 10, 1993,
the second clinic client "nade it very clear that she does not
want to disclose her identity, and she did not want to go to the
police."

The date that the second DOH health clinic client alleges
she was assaulted is the sane date that the first DOH health
clinic patient alleged that she was assaulted. DOH health clinic
staff have been able to determne the identity of the second
client by exam ning the appointment |og of the tenporary DOH
enpl oyee who all egedly perpetrated the all eged assaults, since
the appointnment log listed only two appointnents with femal e
patients on the date of the alleged assaults.

The HPD detective assigned to investigate the report filed
by the first DOH health clinic client has requested to inspect
the DOH s appointnent records for the date of the alleged
assaults, so that the detective can ascertain the identity of the
second client.

According to your nenorandumto the O P requesting an
opi nion, neither of the two clinic patients who were all egedly
assaul ted have been di agnosed as having AIDS rel ated conpl ex or
human i nmunodefici ency virus ("H V'), thus provisions of section
325-101, Hawaii Revised Statutes, regarding the confidentiality
of records regarding persons having AIDS or HV do not apply to
the facts in this case.

DI SCUSSI ON
Under the U PA, an agency is not required to disclose
"[g] overnment records which, pursuant to state or federal |aw
. . . are protected fromdisclosure.” Haw. Rev. Stat.
092F-13(4) ( Supp. 1992).

Section 325-4, Hawaii Revised Statutes, restricts the DOH s
di scl osure of information concerning the identity of patients
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being treated for infectious and communi cabl e di seases, and
provi des:

[1325-4 ldentity of patients

saf equarded. Reports to the departnent of
heal th provided for by this chapter shall not
be made public so as to disclose the identity
of persons to whomthey relate except as
necessary to safeguard the public health

agai nst those who di sobey the rules relating
to these diseases or to secure conformty to
the laws of the State.

Reports to the departnment of health of
persons who had or have di seases or
conditions transmttable by bl ood or bl ood
products may be di sclosed by the departnent
to any bl ood bank to enable it to reject as
donors those individuals, any law to the
contrary notwithstanding. 1In addition, the
departnent may disclose to any bl ood bank
i nformati on on persons suspected by physi cal
synptons, clinical exam nation, or |aboratory
evi dence of having di seases or conditions
transmttabl e by bl ood or blood products, any
law to the contrary notw thstandi ng.

Haw. Rev. Stat. [0325-4 ( Supp. 1992) (enphasis added).

It is not imrediately clear whether the provisions of
section 325-4, Hawaii Revised Statutes, apply only to the
"reports”" that nust be nmade to the DCOH under chapter 325, Hawaii
Revi sed Statutes,! or whether they also apply to other records

'Section 325-2, Hawaii Revised Statutes, requires
physi ci ans, |aboratory directors, and health care providers
having a client suspected of being affected by a di sease decl ared
to be conmmuni cabl e or dangerous to the public health to report
the incidence or suspected incidence of such disease or condition
to the DOHin witing or in the nmanner specified by the DOH
Under section 325-3, Hawaii Revised Statutes, the director of the
DOH is given authority to determ ne which other persons shal
report to the DOH conmuni cabl e di seases or conditions dangerous
to the public health. Persons who fail to report such
informati on under either of these statutes nay be fined an anount
not to exceed $1, 000 per violation.
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mai nt ai ned by the DOH that would identify a person for whom such
a report has been fil ed. An exam nation of the |egislative

hi story of this provision leads us to the conclusion that it was
intended to prohibit the DOH from disclosing the identity of

i ndi vi dual s di agnosed as havi ng an infectious or conmmunicabl e

di sease, except under certain circunstances.

When t he above provision was originally adopted as part of
the Laws of the Territory of Hawaii in 1927, it appears the
Territorial Legislature intended it to give authority to the DOH
to wthhold the identity of individuals wth conmuni cabl e
di seases, and was not intended to prohibit the Board of Health
fromdisclosing this information.? See S. Stand Comm Rep. No.
131, 14th Terr. Leg, 1927 Reg. Sess., Haw. S.J. 480 (1927)
(rejecting a penalty for disclosure because it was intended by
the Board of Health "as authority for refusing to divulge the
reports so made, and not as a prohibition upon thent).

However, when subsequently amended, it appears that the
Legi sl ature understood the disclosure restrictions to be ones
creating a prohibition on public disclosure. See H R Stand.
Comm Rep. No. 1040, 14th Leg., 1987 Reg. Sess., Haw. H J. 1604
(1987) "[t]his clarifies that the [ DOH can disclose records only
if the patient actually had or has had a blood transmtted
di sease") (enphasis added); see also, S. Stand. Comm Rep. No.
568, 14th Leg., 1987 Reg. Sess., Haw. S. J. 1129 (1987) ("[t]his
bill would allow the [DOH to informthe bl ood bank of persons
who have or are suspected of having di seases or conditions
transmttable by bl ood").

?Act 117, of the Session Laws of the Territory of Hawaii
anended chapter 70 of the Revised Laws of Hawaii to create a new
section to read as foll ows:

Sec. 933A. Reports to the Board of
Heal th provided for by this chapter shall not
be made public so as to disclose the identity
of the persons to whomthey relate except in
so far as nmay be necessary to safeguard the
public health agai nst those who di sobey the
rules and regulations relating to these
di seases or to secure conformty to the | aws
of the Territory.
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G ven the foregoing legislative history of section 325-4,
Hawai i Revised Statutes, in our opinion, under section 92F-13(4),
Hawaii Revi sed Statutes, the DOH should wi thhold from public
i nspection and copying, the identity of any client identified in
reports to the departnment under chapter 325, Hawaii Revised
St at ut es.

Section 92F-19(a)(3), Hawaii Revised Statutes, permts (but
does not require) an agency to disclose governnent records that
are otherw se confidential under the U PA under the follow ng
condi ti on:

(3) To another agency, another state, or the
federal governnment, or a foreign | aw
enforcenment authority, if the disclosure
is:

(A) For the purpose of a civil or
crimnal |aw enforcenent activity
aut hori zed by | aw, and

(B) Pursuant to:

(1) Awitten agreenent or witten request,
or

(1i) A verbal request nmade under exigent
circunst ances, by an officer or enployee
of the requesting agency whose identity
has been verified, provided that such
request is pronptly confirmed in
witing. . . .;

Haw. Rev. Stat. 092F-19(a)(3) ( Supp. 1992) and Act 250 Haw.
Sess. Laws __ (1993).

However, in OP Opinion Letter No. 92-22 at 8-9
(Nov. 18, 1992), we opined that section 92F-19(a), Hawaii Revised
Statutes, was not intended to authorize the inter-agency
di scl osure of governnent records protected from discl osure by
specific state statutes including, but not limted to, section
325-4, Hawaii Revised Statutes.

Addi tionally, section 92F-17, Hawaii Revised Statutes, nakes
it acrimnal offense for any officer or enployee of an agency to
"intentionally disclose[] or provide a copy of a governnent
record, or any confidential information explicitly described by
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specific confidentiality statutes, to any person or agency wth
actual know edge that disclosure is prohibited."

CONCLUSI ON

For the foregoing reasons, we conclude that the DOH nmay not
di sclose the identity of a client diagnosed wwth a STD to the HPD
for the purpose of a crimnal |aw enforcenent activity, at |east
in the absence of an order froma court of conpetent jurisdiction
requiring the DOH to disclose such information.

| f you shoul d have any questions regardi ng this opinion,
pl ease contact ne at 586-1404.

Very truly yours,

Hugh R Jones
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director
HRJ: si
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